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Response Actions

CERCXA Sect.ion 121(d)(2) specitles that on-sit? Superfund remedial actions shall attain “other Federal standards,
requirements, Critea limitations, or more stringent State requirements that are det-wmined to be legally applicable
or relevant and appropriate (AR4R) to the specified circumstances at the site.” In addition, the National Contingency
Plan (NCP) requires that on-site removal actions attain AILARs to the extent practicable. Off-site removal and
remedial actions must comply with legally applicable requirements. This guide outlines the process used to determine
whether the Resource Conservation and Recovery Act (RCRN land disposal restrictions (LDRs) established under
the Hazardous and Solid Waste Amendments (HSWA)are “applicable’ to a CERCLA response action. More detailed
guidance on Superfurtd compliance with [he LDRs is being prepared by the Office of Solid Waste and Emergency
Response (OSWER).

For the LDRs to be applicable to J CERCLA
response, the action must constitute placement of a
restricted RCRA hazardous waste. Therefore, site
managers (OSCS, RPMs) mus[ answer three separate
questions (o determine if the LDRs are applicable:-

(1) Does the response action constitute
placement?

(2) Is the CERCLA substance being placed
also a RCRA hazardous waste? and if so

(3) Is the RCRA waste restricted under the
LDRs?

Si[e managers also must determine if the CERCLJ%
subsmrrces are California list wast% which are a
distinct category of RCW hazardous wastes restricted
under the LDRs (see Superfund LDR Guide #2).

(1) DOES THE RESPONSE CONSTITUTE
PLACEMENT’!

The LDRs place specitlc restrictions (e.g., treatment
of waste to concentration levels) on RCRA h=mdous
wastes prior to their placement in land disposal units.
Therefore, a key as m is whether the response
action will constitute ptacement of wastes into a land

disposal unit. As defied by RCRA, land disposal
units include landfills, surface impoundments, waste
piles, injection wells, land treatment facilities, salt dome
formations, underground mines or caves, and concrete

L bunkers or vaults. If a CERCLA response includes
disposal of wastes in any of these types of off-site land

disposal units, placement will occur. However.
uncontrolled hazardous waste sites often have
widespread and dispersed contamination, making the

concept of a RClL4 unit less useful for ations
invol~ing on-site disposal of wastes. Therefore, [o
assist in deftig when “placement” does and does not
occur for CERCIJ4 actions involving on-site disposal
of wastes, EPA uses the concept of “areas of
contamination” (AOCS), which may be viewed as
equivalent to RCRA units, for the purposes of LDR
applicability determinations.

i% AOC is delineated by the area] extent (or
boundary) of contiguous contamination. Such
contamination must be continuous, but may contain
varying types and concentrations of hazardous
substances. Depending on she characteristics, one or
more AOCS may be delineated. Highlight 1 provides
some examples of AOCS.

Highlight 1: EXAMPLES OF AREAS OF
CONTAMINATION (AOCS)

■ A waste source (e.g., waste pit, lantil~,
waste pile) and the surrounding
contaminated soil.

● A waste source, and tbe sediments in a
stream contaminated by the source, where
the contamination is continuous from the
source to the sediments. *

■ Several lagoons separated only by dikes,

where the dikes are contaminated and the
lagoons share a common liner.

- The AOC doca not mcludc any contaminated surface
or ground wtcr that may be asawaated mth the land-
bascd waste SOU~.
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For on-site disposal, placement occurs when wastes

are moved from one AOC (or unit) into another AOC
(or unit). Placement does not occur when wastes are
left in place, or moved within a single AOC. Highlight
2 provides scenarios of when placement does and does
not occur, as defined in the proposed NCP. The
Agency is current reevaluating the definition of
placement prior to the promulgation of the final NCP,
and therefore, these scenarios are subject to change.

Highlight 2: PLACEMENT

Placement b occur when wastes are:

■

✘

■

Consolidated from different
AOCS into a single AOC;

Moved outside of an AOC (for
treatment or storage, for
example) and returned to the
same or a different AOC; or

Excavated from an AOC, placed
in a separate unit, such as an
incinerator or tank that is within
the A(3C. and recfepositcd into
the same AOC.

Placement does not occur when wastes
are:

● Treated in situ;

■ Capped in place;

■ Consolidated within the AOC; or

● Processed within the AOC (but
not in a separate unit, such as a
tank) to improve its structured
stability (e.g., for capping or to
support heavy machinery).

In summary, if placement on-site or off-site does
not occur, the LDRs are not applicable to the
Superfund action.

(2) [S THE CERCL4 SUBSTANCE A RCRA
HAZARDOUS WASTE?

Because a CERCLA response must constitute
placement of a restricted RCRA hazardous waste for
the LDRs to be applicable, site managers must evaluate
whether the contaminants at the CERCLA site are
RCRA hazardous wastes. Highlight 3 briefly describes

the two typesot KCW hazardous wastes --listed and
characteris-tic wastes.

—

Highlight 3: RCRA HAzARDous WASTES

A RCRA solid waste* is hazardous if it is
M or exhibits a hazardous Aaracterr “stic.

Listed RCRA Hazardous Wasts

&y waste fisted in Subpart D of 40
CFR 261, inChlditlg

■ F waste codes (Part 261.31)

■ K waste codes (Part 261.32)

■ P waste codes (Part 261.33(e))

● U waste codes (Part 261.33(Q)

Characteristic RCR4 Hazardous Wastes
hy waste exhibiting one of the following

characteristics, as defined in 40 CFR 261:

m

■

■

■

● A solid V.-WC

Ignitability

Corrosivity

Reactivity

Extraction Procedure (EP)
Toxicity

is anv material that is discarded or.
disposed of (i.e., abandoned, recyrled in certain ways, or
considered inherently waste-like). The waste may be
solid, semi-solid, liquid, or a contained gaseous material.
Exclusions from the definition (e.g., domestic sewage
sludge) appear in 40 CFR 261.4(a). Exemptions (e.g.,
household wastes) arc found in 40 CFR 261.4(b).

Site managers are not required to presume tha[ a
CERCL4 hazardous substance is a RCW hazardous
waste unless there is affwmative evidence [o support
such a finding. Site managers, therefore, should use
“reasonable efforts” to determine whether a substance
is a RCR4 listed or characteristic waste. (Currcn[
data collection efforts during CERCLA removal and



remedial site investigationsshould be sufficient for this
purpose.) For M hazardous wastes, if manifests or
labels are not avaifablc, this evaluation fikely wilf
require fairly specific information about the waste (e.g.,
source, prior use, process type) that is “reasonably
ascertainable” within the scope of a Superfund
investigation. Such information may be obtained from
facility business records or from an examhiation of the
processes used at the facility. For characteristic wastes,
site managers may rely on the results of the tests
described in 4(I CFR 261.21 - 261.24 for each
characteristic or on knowledge of the properties of the
substance. Site managers should work with Regional
RCRA stall, Regional Counsel, State RCRA staff, and
Superfund enforcement personnel. JS ~ppropriate, in
making these determirra[ions.

In addi[ion 10 understanding the two categories of
RCRA huardous wastes. S1[Cmanagers will LJso need
to understand the derived-from rule, the mixture rule.
and the con[ained-in interprc[a[ion to ickn[iiv correctly
whether a CERCLA sul~s[arrce is a RCR+ hazirdous
waste. These three principles. as well as an
introduction to the RCI?A delisting process, are
described below.

Derived-from Rule (40 CFR 2613(c)(2))

The derived-from rule sm[es that any soiid waste
derived from the treatment. storage, or dkposal of a
W RCRA hazardous waste k itself a listed
hazardous waste (regardless of the concentration of
hazardous constituents). For example, ash and
scrubber water from the incineration of a lis[ecf waste
are hazardows wastes on the basis of the derived-from
rule. Solid wastes derived from a characteristic
hazardous waste are hazardous wastes onfy if they
etibit a characteristic.

Mixturt Rule (40 CFR 2613(a)(2))

Under the mixture rule, when any solid waste and
a H hazardous waste are mixed, the entire mixture
is a listed hazardous waste. For example, if a
generator mixes a drum of listed F(K)6 electroplating
waste with a non-hazardous wastewater (wastewaters
are solid wastes - see Highlight 3), the entire mixture
of the F(XK5and wastewater is a listed hazardous waste.

Mixtures of solid wastes and characteristic hazardous
wastes are hazardous only if the mixture exhibits a
characteristic.

Contained-in Interpretation (OSW Memorandum dated
November 13, 1986)

The contained-in interpretation states that any
mixture of a non-solid waste and a RCRA w
hazardous waste must be managed as a hazardous
waste as long as the material contains (i.e., is above
heahh-based levels) the listed hazardous waste. For
example, if soil or ground water (i.e., both non-solid
wastes) contain an FOO1 spent solvent. t!]~[.ioi] or
ground water must be managed as J RCR\ 1:.:~.l:d:]s
waste, as long as It “contains” the FW1 ~pcn[ >oi..cn[.

Delisting (40 CFR 260.20 and .22)

To be exempted from the RCRA h:i~.~- u> Lvmte
“system,” a W hazardous waste, a mi~::: I 3 listed
and solid waste, or a derived-from N.1s:: :n’~s[ [It
detisted (according to 40 CFR 2w~.2~~i:lti .ZZ ).

Characteristic hazardous \vastes never need [o be
delisted, but can be treated to no longer c.shibi: the
characteristic. A contained-in waste also does not have
to be delisted: it only has to “no longer contair.””the
hazardous waste.

If site managers determine that the hazardous
substance(s) at the site is a RCRA hazardous waste(s),
they should also determine whether that RCRA w’aste
is a California list waste. California lis[ \vastes are a
distinct category of RCRA wastes restricted under the
LDRs (see Superfund LDR Guide #2).

(3) IS THE RCR.A W’ASTE RESTRICTED
UNDER THE LDRs?

If a site manager determines that a CERCLA waste
is a RCRA hazardous waste, this waste aIso must be
restricted for the LDRs to be an applicable
requirement. A RCR4 hazardous waste becomes a
restricted waste on its HSWA statutorv deadline or
sooner if the Agency promulgates a standard before
the deadfine. Because the LDRs are being phased in
over a period of time (see Highlight 4). si[e managers
may need to determine what type of restriction is in



remedial site investigations should be sufficient for this
purpose.) For w hazardous wastes, if manifests or
labels are not available, this evaluation likely will
require fairly specific information about the waste (e.g.,
source, prior use, process type) that is ‘reasonably
ascertainable” within the scope of a Superfund
investigation. Such information may be obtained from
facility business records or from an examixiation of the
processes used at the facility. For characte risti~ wastes,
site managers may rely on the results of the tests
described in 40 CFR 261.21 - 261.24 for each
characteristic or on knowledge of the properties of the
substance. Site managers should work with Regional
RCRA staff, Regional Counsel, State RCRA staff, and
Superfund enforcement persomel, as appropriate, in
making these determinations.

In addition [o understanding the two categories of
RCRA hazardous wastes, site managers will also need
to understand the deri~ed-fr~~m rule, the mixture rule,
and the containtd-in interpretation to identify correctly
whether a CF. RUL,+ sulxtanc: is :1 RC’RA hazardous
\vas[c. These [hrrc Fj!-illciplm, as well as an
intro ducti[ln l<) [h. R(_’R ~~ cfe]isling process, are
dcscritxd 1} C1OJV.

Derived-frorr] Rule (40 CFR 2613(c)(2))

Th. .. “1.ud-from rule sta[cs [ha[ any soiid waste
dcrii . . ;: .~,l] ih~ [rea[mcnl. s~eragc, or disposal of a
~ R(JR.A hazardous was~e is itself a listed
h:izirci}u< WM[e (regardless of [he concentration of
h37tlr Lius constilucn[s). For example, ash and
>crubbcr wra[er from [he incinera[i~n of a fisted waste
are hazardous wastes on the basis of [he derived-from
rule. Solid waste< derived from a characteristic
hazardous waste are hazardous wastes only if they
etilbit a characteristic.

Mixture Rule (40 CFR 261.3(a)(2))

Under the mixture rule, when any solid waste and
a w hazardous waste are mixed, the entire mixture
is a listed hazardous w’aste. For example, if a
generator mixes a drum of listed FU06 electroplating
waste with a non-haimrdous wastewater (wastewaters
are solid wastes - see Highlight 3), the entire mixture
of the FO06and wastewatcr is a listed hazardous waste.

Mixtures of ~olid wastes and characteristic hazardous
wastes are hazardous only if the mixture exhibi(s a
characteristic.

Contained-in Interpretation (OSWMemorandum dated
November 13, 1986)

The contained-in interpretation states that any
mixture of a non-solid waste and a RCR4 M
hazardous waste must he managed as a hazardous
waste as long as the material cgntains (i.e., is above
health-based levels) the listed hazardous waste. For
example, if soil or ground water (i.e., both non-solid
wastes) contain an FtXtl spent solvent, that soil or
ground water must be managed as a RCRA hazardous
waste, as long as it “contains” the FOO1spent solvent.

Delisting (40 CFR 260.20 and .22)

To be exempted from the RCRA hazardous waste
“system,” a ~ hazudous wzis[c, a mi.~~urc of a listed
and solid wasle. or a derived-from TA’as[c must be
detistcd (according to M CFR 260.20 arid .221.
Charac[cristic lwmrdous rvas[c> nc\ ,CTneed to bc
delisted, but can be treated [o n,> Iongcr exhibi[ the
characteristic. A contained-in uasle also does not have
to be delisted: it only has [o’ “no longer con[ain” [he

hazardous w’as[e.

lf site managers de[ermint [ha! the h~zardous

substance(s) at the site is a RCRA hamrdous \Yas!e(s).
the> should also de[ermine whether that RCR.A \vas\c
is a Californ;3 11s[ waste. California lis[ uas[es 3r< a
distinc[ ca[egor! of R(XA wasles restricted under the
LDRs (see Superfund LDR Guide #2),

(3) IS THE RCRA W.4STE RESTRICTED
UNDER THE LDRs?

If a site manager determines that a CERCLA waste
is a RCRA hazardous waste, this waste also must be
restricted for the LDRs to be an applicable
requirement. A RCR4 hazardous waste becomes a
restricted waste on its HSWA 3tatutorv deadline or
sooner if the Agency promulgates a standard before
the deadline. Because the LDRs are being phased in
over a period of time (see Highlight 4), site managers
may need to determine what type of restriction is in
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EIjgh&ht 4 LDR flA’IUTORY DEADLINES

Waatc StahttutyDs41ilu

Spent solvent and Dioxirr- ?+vcmber 8, 1986
Contammg Wastes

California List Wastes July 8, 1987

FirstThird Wa5tcs August 8, 1988

Sfcm solvent. Dlox.m- %vcmbcr 5, 1’%8
Collta:nmg, and Califomla
Ltit Sod and Debris From
CEiiCM/’RCRA Cim-recnw
.4ctlons

Second Third Wastes June 3, I ‘7%9

Third ThId Wastes ?.lay 8, 19$0

Se.+ [dentificd W’ithln 6 months of

Wastes Idcntdicatlon as a
hazardous %a.stc

effect at the time placement is to occur. For example,
if the RCRA h~dous wastes at a site are currently
under a national capacity extension when the CERCL4
decision document is signed, site managers should
evaluate whether the response action will be completed
before the extension expires. If these wastes are
disposed of in surface impoundments or landfills prior
to the expiration of the extensiom the receiving unit
would have to meet minimum technology requirements
but the wastes would not have to be treated to meet
the LDR treatment standards.

APPLICABILITY DETERMINATIONS

If the site manager determines that the LDRs are
applicable to the CERCL4 response based on the
previous three questions, the site manager must: (1)

comply with the LDR restriction in effect, (2) comply
with the LDRs by choosing one of the LDR
compliance options (e.g., Treatability Variance, No
Migration Petition), or (3) invoke an ARAR waiver
(available only for on-site actions). If the LDRs are
determined ~ to be applicable, thetu for on-site
actions only, the site manager should determine if the
LDRs are relevant and appropriate. The process for
determining whether the LDRs are applicable to a
CERCLA action is summarized in Hi@l@ 5.

Highlight 5- DETERMINING WHEN LDRS
ARE APPLICABLE REQUIREMENTS

~CRA hazardous or

I ‘Es

v

LO% are not

appllcabla

determme ff
they aro

relevant and
approgrtato

[on-9!t*
res DOnse Onlyl.

1

LDRs are not
acmlc aMo

?

1
I LDRs are aPPllcabla

requkement9
I


